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BRIEF FOR DEFENDANTS-APPELLEES 


Issues Presented for Review 


[. Where neither of the defendants owns, uses or po 
sesses any real property or maintains any office, bank ac 
count, mailing address, telephone listing, warehouse, stock 
of goods, or agent in the State of New York, and where 
defendants’ watches are distributed in this country by a 


wholly independent legal entity which purchases the 


vate! i.o.b. S t | 
helo ( ing ut r 
Yor 0 to he ub) r ! 


erroneous 


Il. Where the contract 
agreement negotl 


Swit erland, was the cde 


that neither defendant has t eted 
in relation to the contract t ) 0 
jurisdiction of its court 0 

Ii] here more ! ) 
cause of action arose, ¢ t { 
party to the origi contrac in to > y 
ipate n nevgotiatior com ysed 
cense agreement ch agres , 
was the decision of the ¢ helo ld 
defendant has transacted b ' Yo 
to the contract ut so a 0 | hiect t 
of its cour erronet 

IV. Where the defendants have withou 
judication consented to entry of wien a 
related ¢ .titrust action in the So ern D 
York, ‘hich judgment specifically provides 
not constitute evidence or an adn nor an 
or law contained therein, have the defendar 
or coneeded the jurisdiction ot courts ¢ 
this action 

Vy. Where plaintiff in the pre nN uit 
eit! >r New York or Texa vii ho 
is a citizen of Switzerland and not a citizen 


where the matter in contre i i 
value of $10,000, exclusive of ynterest ind costs, and where 
the procedure for ren i \ r mplhed t ‘ 
the decision of the Court low ret y to re na the 
action to the supreme ('ourt ol! () eel ('ounty rroneou 
Statement of the Case 
his action for bree of contra need o7 
February Jt 1975 } ~~ err ( of t} St f 
New York Wu C'ounty el ( ot ou ma 
complaint o1 ! adel int il 
Bien Switzer! oO ch, of a 
patent 1 1 , t On 
Louis Bra et Frere, S.A or, A ! 
ican Rails idl 4 ! (‘or aden cl £200. 000, 
exclu e of interest or cost On Mareh 26, 1975, the 
defendat ren to | i st 1) 
trict (oO rt for } i? ot { \ hy ny 
i petitio ma yal j S USA 1444 t 
liction was based on dl ( if } wider 2S 
US.f 1332. On Marel 1, 1975 f lan n d to 
dismiss the com] init Tor liae a liction over the pet 
son and for insufliciency of service of process W der Rul 
12(b)(2) and (5) of the Federal Rules of Civil Procedurt 
Plaintiff then cross-mo ed to remand the action to the 
Supreme Court, Queens Connty, Trom which it had been 
removed By memorandum and order of th Honorabl 


Mark A. Costantino, U.S D.J.. dated November 1! 1970, 
the Court granted defendants’ motion to dismiss the .om 
plaint and denied plaintiff's cross-motion to remand. A 
judgment of dismissal was entered on November 17, 1975. 
On November 28, 1975, the plaintiff filed a notice of appeal 


to this Court. 


Statement of the Facts 


Defendant Omega Lou. Brandt et Frere, S.A. (Omega), 
a Swiss corporation having its principal office and place of 
business at Bienne, Switzerland, manufactures and sells 
watches bearing the trademark OMEGA (5a).’ Defendant 
Societe Suisse Pour L’Industrie Horlogere Management 
Services, S.A. (SSIH), also a Swiss corporation having its 
principal office and place of business at Bienne, Switzer 
land, is commonly owned with Omega and provides certain 
management services to the latter, but is otherwise not in 


volved in the events leading to this action (5a, 17a). 


Neither defendant transacts any business or owns any 
real cr personal property within the State of New York 
(16a). In particular, neither of the defendants owns, uses 
or possesses, or has owned, used 0: dossessed any real prop 
erty within the State of New York. ‘urther, neither of the 
defendants has maintained or is maintaining any Office, 
bank account, mailing address, telephone listing, warehouse, 
stock of goods, or agent in the state of New York (12a) 
Defendant Omega’s watches are distributed in the United 
States by the Norman M. Morris Corporation (Morris), a 
New York corporation having its principal place of busi 
ness at 301 Hast 57th Street, New York City (17a). Morris 
is neither owned nor controlled by either Omega or SSIH, 
but is a wholiy independent legal entity. The relationship 
between Omega and Morris is that of supplier and pur 
chaser; Morris purchases the watches f.o.b. Switzerland 
(13a). Morris is also licensed to use the trademark 


OMEGA in the United States and is listed in the New York 


1. The suffix “a” refers to pages in the Appendix for Appellant. 


telephone directory under the names **‘Omega Watch Com- 


pany’? and ‘‘Omega Wateh Company Services’? (19a-20a). 


Plaintiff Clarence H. MeShan (MeShan), now believed 
to be a resident of Texas, is the registered owner of a num- 
ber of United States and foreign patents relating to watch 
movements (45a). On February 18, 1970, MeShan, then a 
resident of Northport, Long Island, entered into a license 
agreement with American Railroad Curvelining Corpora- 
tion (ARC), then having a place of business in Douglaston, 
Long Island, whereby the latter acquired the exclusive right 
(subject to certain minor exceptions) to manufacture, use, 
and sell the inventions embraced by the MeShan patents, 
and to sublicense them (4a-da). By an agreement dated 
March 6, 1970 (the Sublicense Agreement), ARC in turn 
sublicensed the MeShan patents to Omega on substantially 
the same terms as the original license, but at a higher 
royalty (29a;. The Sublicense Agreement between ARC 
and Omega was negotiated and executed by mail, the last 
act of execution, Omega’s signing, having taken place in 
Switzerland (17a). Morris, Omega’s U. S. distributor, 
took no part either in the negotiations or in the execution 
of the Sublicense Agreement. Believing that it has incurred 
no liability under the Sublicense Agreement, Omega has re- 
fused to make any payments to either ARC or MeShan on 
account of said agreement except for an initial payment of 
$10,000.2 ARC has since assigned to McShan any rights it 
may have under the Sublicense Agreement with Omega, 


which agreement is the subject of the present a tion (7a) 


ARGUMENT 


Neither of the defendants does business in the State 
of New York. 


It is well settled that in an action removed from a state 
court, the jurisdiction of the federal court over the parties 
depends on the existence of such jurisdiction before re- 
moval. Friedr. Zoellner (New York) Corp. v. Tex Metals 
Co., 396 F.2d 300, 301 (2d Cir. 1968). Accordingly, the 
question of personal jurisdiction turns on whether lefend- 
ants Omega and SSIH were properly served in the action 
instituted in the Supreme Court of the State of New York, 
Queens County. Both of the defendants were servel with 


the original papers at their principal offices in ! 


enne, 
Switzerland, under the provisions of Section 313 of the 
New York Civil Practic Law and Rules (CPLR), which 
permits out-of-state service upon persons ‘‘domiciled in 
the state or subject to the jurisdiction of the courts of the 
state under [CPLR] section 301 or 302. 
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Generally speaking, New York law provides two alter- 
native predicates for the exercise of personal jurisdiction 
over a foreign corporation in a contract action. First, if 
a corporation’s activities within the state are of such a 
continuous and substantial nature as to amount to ‘‘doing 
business,’’ the corporation may be served out of state under 
the provisions of CPLR 313, ‘‘doing business’’ being one 
of the jurisdictional bases embraced by CPLR 301.3 

3. CPLR 301 provides that a court may exercise “such jurisdic- 


tion over persons as might have been exercised heretofore.” This 
section has been held to represent ‘ta reaffirmance of preceding case 


‘footnote continued on next page) 


The second general predicate for the exercise of per- 
sonal jurisdiction is supplied by CPLR 302, the New York 
‘Jong-arm’’ statute. This statut provides in part that 
where a nondomiciliary ‘‘transacts any business within 
the state,’? the court may exercise personal jurisdiction as 
to a cause of action ‘arising from’? such transaction of 
business. CPLR 502(a)(1). Ve submit that neither of 
these jurisdictional bases + ts in this case. As we will 
show, neither defendant *"does | isiness’? in New York 

tate within the meaning of CPLR 301. Further, this 
action does not arise Trom Ute “transaction’’ of business 


within the state as tin rm is used in CPLR 302(a)(1). 


Turning now to the first of these predicates, the classic 


basis for the exereise of personal jurisdiction has been 


physical presence within the state. In the case of corpora 
tions, the question OF “‘presenet ’ has traditionally been 


answered bv looking at the cory oration’s activities within 
the state and deciding whether those activities amount to 
‘doing business.’’ In the words of Judge ¢ ardozo of the 


New York State Court of Appeals: 


‘We are to say, not whether the busimess is such 
that the corporation may be prevent d from being here, 
hut whether its business is such that it 1s here. If in 
fact it is here, if it is here, not occasionally or casually, 
but with a fair measure of permanence and continuity, 
then, it is within the jurisdiction of our ecourts.’’ Tauza 
Vv. Ou quehanna Coal Co., 220 N.Y. 299, 967, 115 N.E. 
915 (1917). 


law had detined e power Ol New York cout to exercise in 
pe nam jurisdict! incl las ‘doing siness’ test ap- 
plied to foreign corporations Potter s Photograp! Ipplications Co 


Although Tauza was decided before such decisions as 
International Shoe Co. v. State of Washington, 326 U.S. 310 
(1945), which enlarged upon the constitutionally permis- 
sible bases for the exercise of personal jurisdiction, the 
New York courts have continued to apply the classical 
‘doing business’’ test, absent a specific statutory provision 
to the contrary. Potter’s Photographic Applications Co. 
v. Ealing Corp., supra at 99; Simonson V. International 
Bank, 14 N.Y.2d 281, 287-88, 251 N.Y.S.2d 433, 438, 200 N.E. 
2d 427 (1964). 


To constitute doing business, the local activities sought 
to bind a foreign corporation must not only be substantial 
in sense of rising above ‘‘mere solicitation, ”’ Miller v. Surf 
Properties, Inc., 4 N.Y. 2d 475, 480, 176 N.Y.S.2d 318, 321, 
151 N.E.2d 874 (1958), but must also affirmatively appeat 
to be performed on the foreign corporation’s behalf. The 
New York courts have repeatedly and unequivocally held 
that where the only local activities are those of an independ- 
ent distributor acting on its own behalf, the foreign man- 
ufacturer is not ‘‘doing business’’ in New York. In the 


words of one court: 


‘“‘It was determined at an early date in the state 
that where a manufacturer sells outright to a retailer, 
and in return the retailer merely agrees to certain 
promotional schemes, this is in effect a true sale. The 
retailer does not become the wholesaler’s agent. 
Again in this case, the distributors might be loosely 
ealled ‘sales agents.’ But, in reality, they were im- 
dependent distributors acting in their own interest 
under their own discretion and without power to bind 
the manufacturer.’’ Central School District No, 2 
v. C. R. Evans Corp., 49 Mise. 2d 924, 268 N.Y.S.2d 
800, 804-05 (Sup. Ct. 1966) (emphasis added). 
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The question of whether the activities of an independent 
distributor may be attributed to a foreign manutacturer 
was also presented in Standard Wie & Liquor Co, Vv. 
Bombay Spirits Co., 25 App. Div. 2d 936, 268 N.Y.S.2d 602, 
603 (1st Dep’t 1966), aff'd, 90 N.Y.2d 13, 281 N.Y.S.2d 299, 
998 N.E.2d 367 (1967). Plaintiff therein was a local dis 
tributor which had entered into a distributorship agree- 
ment with the foreign manufacturer (Bombay ) and its U.S. 
importer and distributor (Penrose). The importer-dis 
tributor Penrose was licensed to do business in New York 
and was concededly subject to the jurisdiction of the court. 
In a suit for breach of this distributorship agreement, the 
Appellate Division rejected plaintiff’s claim that Bomba) 
‘¢did business”’ through its ‘‘agent’’ Penrose: 

‘‘Quite clearly Penrose was not defendant’s agent. 
It bought goods from defendant which it then sold to 
others, including plaintiff, at an advanced price. No 
clearer instance of an independent contractor could be 
imagined.’? 268 N.Y.S.2d at 604. 


The court also held that the defendant did not do busi- 
ness in New York merely because its goods entered New 


York commerce. 268 N.Y.S.2d at 603. 


Any doubt as to whether this traditional rule had been 
weakened by recent New York cases expanding personal 
jurisdiction was removed by the New York Court of Ap 
peals decision of Delagi v. Volkswage nwerk AG of Wolfs 
burg, Germany, 29 N.Y.2d 426, 328 N.Y.S.2d 653, 278 N.E. 
9d 395 (1972 There, too, a foreign manufacturer having 
a local distributor was sued on a cause of action that arose 
out of state. Defendant Volkswagenwerk AG (VWAG), 


oration, manufactured automobiles that were 


a German cor} 
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then imported to this country by its wholly owned subsid- 
iary, Volkswagen of America (VWoA), a New Jersey cor 
poration. Neither the German parent nor the New Jersey 
subsidiary had qualified to do business in New York or had 
an office or place of business in New York. VWodA resold 
the ears to wholesale distributors, one of whom, World 
Wide, reshipped the cars to independent local dealers. 
World-Wide, which concededly did business in New York, 
was not a subsidiary ur otherwise controlled by eithe: 
VWAG or its New Jers°y-based importer. The Court of 
Appeals held un? ously that World-Wide was not de 
fendant’s ‘‘agent’’ and that VWAG was not subject to the 


jurisdiction of the New York courts: 


‘‘In the case before us, however, the undisputed 
facts do not give rise to a valid inference of agency. 
Concededly World-Wide is an independently owned 
corporation, in no way directly related to VWAG, and 
related to VWoA only by way of a ‘ Distributor Agree 
ment.’ Under this agreement, World-Wide purchases 
Volkswagen automobiles and parts outright from 
VWoaA, takes possession at dock in Newark, New 
Jersey, and resells same to local Volkswagen dealers 
in its franchise area of New York, New Jersey and 
Connecticut. Where, as here, there exists truly sep 


rate corporate entities, not commonly owned. a valid 
refe rence of; agency can it be sustaine ad. ‘ ld. at 431, 
328 N.Y.S.2d at 656 (emphasis added). 


Significantly the court added: 


‘“‘(MJere sales of a manufacturer’s product in New 
York, howcver substantial, have never made the 
foreign cor; yration manufacturer amenable to suit in 


a 


this jurisdiction.’’ Jd. at 482, 328 N.Y.S.2d at 657 


‘. 


1] 


The Delagi court also considered the question of 
whether the controls allegedly exercised by the defendant 
over World-Wide constituted the latter as the defendant’s 
agent. These controls related to, among other things, min- 
imum sales by dealers, design of service departments, train 
ing of service personnel, uniform purchase and sales prices, 
and prior approval of perspective dealers. The court held 
that even if plaintiff’s assertions in this respect were true, 


World-Wide did not become defendant’s agent: 


‘‘This Court has never held a foreign corporation pres- 
ent on the basis of control, unless there was in existence 
at least a parent-supsidiary relationship... . The con- 
trol over the subsidiary’s activities, we held, must be 
so complete that the subsidiary is, in fact, merely a 
department of the parent... . Even if V. orld-Wide 
were a subsidiary of VWAG, which it is not, the al- 
leged centrol activities of VWAG would not be suf- 
ficient to make World-Wide a mere department of 
VWAG.”’ Id. 


Delagi and the other cases diseussed above make it 
clear that defendant Omega does not ‘‘do business’? in 
New York merely because it has a local distributor. Plain- 
tiff continues to argue to the contrary, however, by com- 
bining misleading and unsupported statements of fact with 


irrelevant and deceptively stated propositions of law. 


Plaintiff asserts, for example, that defendant Omega 
‘“transacts large quantities of business through saturation 
marketing in multiple retail outlets in and around New 
York City’’; the Court is asked to take ‘‘judicial notice”’ 
of defendant’s ‘‘transaction’’ of business in the New York 


metropolitan area (Brief for Appellant‘ at 7). No support 


4. Hereinafter cited as Brief. 


12 


is offered for these bald assertions, even though they relate 


to the ultimate fact in Issue 


Plaintiff then blandly asserts, totally without justifica 
tion, that defendants’ moving pape! ‘admit and concede 
an ‘‘exelusive agency relationship’? with the Norman M 


Morris Corporation (Brief at 7). Quite the contrary, 


portion of the moving papers to which he refers (léa), 


far f.om ‘‘admitting’’ or ‘‘conceding”’ such a relation ship, 


explicitly states that Morris is a ‘‘wholly ind pendent legal 
entity’? and that the relationship between Omega and 
Morris is that of ‘‘supplier and purchaser.”’ 
Conclusory statements of the type indicated above fairly 
permeate plaintiff’s bri f: to point out every single exampl 
would merely be cumulative. At no time does plaintiff ever 


attempt to explain why Morris is Omega’s agent. Ap 


gh Plain 


ition Is enoUu 


parently it is felt that mere reps 


tiff’s total failure to discharge his burden of proof in this 
respect left the District Court no choice but to dismiss the 


complaint for lack of personal jurisdiction. As one court 


in this Circuit has stated it: 


‘<P |laintiff cannot by a ‘bland assertion’ that rtain 
persons] were the agents of the individual defendants 
confer personal jurisdiction over the individual defend 
ants upon this court.... The burden of pleadeng ana 
proving jurisdiction is upon the party asserting its 
eristence ol Unicon Manaae ment Corp. v. Kopper C'o., 
250 F. Supp. 850, 852 (S.D.N.Y. 1966) (emphasis 
added). 


Plaintiff’s contentions concerning ‘doing business’’ 
have been equally specious on the law. Specifically, plain 


tiff has relied upon factually inapposite cases and even 


here has had to ta tatement out I ontex to mak 
the desired point Phe eases will be discussed sertatym 
Notwithstanding the cleal iInequivoca holding of the 
Delagi ease that the mere sale of a corporatiol ‘s products 
Ss ; 
New York h neve} ad corporation amenable to 


337 F'. Supp. t IS (S.D.N Y. 1971), also « ted for the same 
proposition (Brief at 12 even | pertinence to tl 

pre ent ( That ictlol Vi tort etion tor trademart 
infringement under 10 U.S.¢ 1114: jurisdiction was not 


predicated on ‘sales’? as such, but on CPLR 302(a)(3), 
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which permits the exercise of pet jurisdiction over a 


defendant who ‘‘commits a tortious act without the state 


causing injury to person or property within the state,’’ if 


the defendant derives ‘‘substantial revenue’’ from goods 

used or consumed in the state. Since this provision ap | 
plies only to tort actions, the case is clearly irrelevant 

Plaintiff herein is suing in contract and has not alleged any | 
such ‘‘tort’’ in his complaint or elsewhere. Even if plain 
tiff’s claim for royalties were to be couched in ‘‘t t’’ lay 
guage, which it is not, CPLR 802(a)(3) would not apply to 
what is clearly a contract action. This action may not be 
recast to sound in tort merely by alleging, without a shadow 
of basis in fact, that defendant Omega ‘‘never meant’’ to 
carry out its promises. Stanat Manufacturing Co. v. In 
perial Metal Finishing Co., 325 F. Supp. 794 EK.D.N.Y 
1971). 


Plaintiff has cited Parke-Bernet Galleries, Inc. v. Frank 
lyn, 26 N.Y.2d 13, 308 N.Y.S.2d 337, 256 N.E.2d 506 (1970), 
for the proposition that even the acts of a transitory agent 
in New York State can subject the principal to the juris- 
diction of its courts (Brief at 13-14). From this plaintiff 
argues that Morris’s presence in this state for nearly forty 
years leaves ‘‘no question’’ as to jurisdiction over the de 
fendants. Plaintiff’s reasoning here simply begs the ques 
tion. To say that Morr’ ’s relationship with the defend 
ants was longer than the ‘‘transitory’’ relationship in 


Parke-Bernet does not answer the threshold question of 


whether the relationship is one of principal and agent. 


To the same effect is Uniroyal, Inc. v. Heller, 65 F.R.D. 
83 (S.D.N.Y. 1974), also cited for the proposition that a 


nonresident defendant may be jurisdictionally bound by 
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acts cannot be changed to the nondomiciliary in finding 
jurisdiction.’’ Traub v. Robertson-American Corp., 
82 Mise.2d 222, 368 N.Y.S.2d 958, 963-64 (Sup. Ct. 


In each of the New York cases cited in the Galgay opin 
ion, it affirmatively appears that local acts were performed 
on a foreign defendant’s behalf In Elman v. Belson, 32 
App. Div. 2d 422, 302 N.Y.2d 961 (2d Dep’t 1969), the de 
fendant was an Illinois resident whose attorneys, also res 
idents of Illinois, had come to New York and had retained 


lo« il attorneys to sue or previously obtained J idgments 


] 


In an action by the local | 


attorneys for the reasonable value 
of services rendered, the court held that defendant’s [llinois 
attorneys had come to New York as his ‘‘agents.’’ In 
Legros v. Irving, T7 Mise.2d 497, 354 N.Y.S.2d 47 (Sup. Ct. 
1973), a defamation action, the defendant had entered 
into an agreement with an author whereby the latter 
would ‘‘make all possible efforts’’ to eX] loit the defend 
ant’s life story and would share approximately half of 
the proceeds. The court held that the author’s acts of pro- 
moting the defendant’s life story were for the latter’s bene- 
fit and under his control and were thus performed by the 
author acting as the defendant’s agent. 354 N.Y.S.2d at 50 
In the instant case, by contrast, plaintiff has not shown any 
agency relationship, much less a formal agency relation 


ship. 


In any event, plaintiff’s reliance on the Galgay opinion 
as establishing the applicable law of agency is misplaced. 
The Court in that case held that the defendants were not 
subject to personal jurisdiction, even assuming the exist- 


ence of an ‘‘agency’’ relationship. 


Margaret Watherston, Inc. v. Forman, 73 Mise.2d 875, 
324 N.Y.S.2d 744 (App. T. 1973), cited by plaintiff (Brief 


at 16) for the proposition that jurisdiction my be based on 
the ‘‘combination’’ of shipment of goods into New York 
and dealings in New York ‘‘through an agency’’, is wholl 
inapposite. Both the shipn ent of goods and the loca il 
ings referred to above were related to the matte! I 


and jurisdiction was based on CPLR 302 (the long 

statute) rather than upon ‘‘doing business’ Further, it 
has not been shown that the defendants in the present 
action deal ‘‘through an agent’’ in New York so as to bring 
themselves within the language of the hoiding even if it 


were otherwise applicable 


Lonaines-Wittnauer Watch ¢ v. Barnes & Reinecke, 
Inc., 15 N.Y.2d 443, 261 N.Y.S.2d 8, 209 N.E.2d 68, cert 
de nlé i. S82 | 905 (1965), decided oncurre!l tly with 


Singer v. Walker, supra, and relied upon by the Watherston 
court, is similarly inapposite. Again, all of the local trans 
actions were related to the matter in suit, and ‘‘ageney 


or ‘‘doing business’’ were not even in issue. 


Doumauz v. Gurney, 363 F.Supp. 1209 (E.D.N.Y. 1973), 
a tort action arising out of the allegedly fraudulent promo 
tion of franchises, is also readily distinguishable from the 
present case. In that action, the defendant, a race car 
driver, licensed the use of his name and photograph to a 
ecrporation for the purpose of franchising automotive serv- 
ice centers. The corporation was entitled to use the di 
fendant’s signature on its promotional literature. Letters 
sent to prospective franchisees bore the endorsement ‘‘ Dan 
Gurney, Director.’’ The defendant had the right of prior 


app.iova over all promotional material bearing his name 


18 


and was required to make personal appearances in the 
promotional campaign. The court held, on these facts, that 
the corporation was the defendant’s ‘‘agent’’ for the pur- 


poses of long-arm jul isdiction under CPLR 302(a) (3). 


Doumauz does not involve a true distributorship, as do 
Delagi and in the present case, but rather involves the sale 
of franchises through what in effect is a corporate shell. 
Further, to the extent that Doumauzx is inconsistent Wi 


Delagi, the latter case must clearly cortrol. 


Incredibly, plaintiff now cites the ‘‘unanimous’’ hold 
ing of the New York Appellate Division in Delagi on the 
question of agency (Brief at 19-20). Pisintiff conveniently 
neglects to mention that this decision was reversed by the 
New York Court of Appeals, and that this reversing de- 
cision was equally unesimous. Delagi, supra. Apparently 
plaintiff is asking this Court to overrule the New York 
Court of Appeals’ interpretation of its own state’s law! 

Frummer v. Hilton Hotels International, Inc., 19 N.Y.2d 
533, 281 N.Y.S.2d 41, 227 N.W.2d 891, cert. denied, 389 U.S. 
923 (1967), is also readily distinguishable from the pves- 
ent case and was specifically distinguished frora the case of 
an independent distributor in the Delagi case. In Frummer, 
the defendant, a London hotel operator, had a New York 
affiliate which performed various publicity and reservation 
services. The affiliate both accepted and confirmed reserva 
tions at the defendant’s hotel. The court concluded from 
this that the affiliate did ‘‘all the business which [the de- 
fendant] could do were it here by its own officials’? and 
therefore acted as the defendant’s agent. /rummer, supra 
at 537, 538, 281 N.Y.S.2d at 44, 45. The ‘‘inference’’ of 
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agency was strengthe cd, in the court’s view, by the fact 
that the reservation service was commonly owned with the 
defendant and was operated on a non-profit basis. Jd. at 
938, 281 N.Y.S.2d at 45. 


The facts in Frummer could not be more opposed to the 
facts in the case at bar. Morris is not authorized to do 
any business on Omega’s behalf, much less ‘‘all the bus: 
ness’? Omegn could do ‘‘ were it here by its own Officials.’’ 
Further, the other indicia of agency present in the Frumme) 
case, the common ownership of the reservation service and 
its operation on a non-profit basis, are clearly lacking in 


the instant case. 


Finally, plaintiff seeks to distinguish Delagi on the 
ground that, while Delagi was an action for personal in- 
juries, the present case is an action breach of contract 
(Brief at 20). Defendants fail to understand the relevance 
of such a distinction, since the question of ‘‘doing business’”’ 
is determined without rega.d to the particular cause of ac- 
tion sued upon. Furthermore, given the apparent solici- 
tude of the New York courts towards actions for personal 
injuries, the distinction, if any, should operate in defei:! 


ants’ favor. 


In conclusion, plaintiff’s contentions respecting the ex- 
istence of an ‘‘agency’’ relationship between defendant 
Omega and its distributor, Morris, are totally without 
merit. It is respectfully submitted that defendant Omega 
and, a fortiori, defendant SSIH are not doing business in 
New York through Morris and are therefore not subject to 
the jurisdiction of the New York courts in a wholly unre- 


lated cause of action. 
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II 


The negotiation and execution of the contract in 
suit did not constitute the transaction of business in 


New York. 


CPLR 302(a)(1), the New York long-arm provision ap- 


pliezble to this action, provides: 


‘“As to a cause of action arising from any of the 
acts enumerated in this section, a court may exercise 
personal ju sdiction over any nondomiciliary, or his 
executor or administrator, who in person or through 
an agent: 


1. transacts any business within the state.”’ 


Although jurisdiction under this provision does not 
require ‘‘doing business’’ in the traditional sense and may 
even be based on a single act, this provision was never 
meant to confer jurisdiction over causes of action merely 
because they may ‘*relate’’ in some way to New York State. 
In each ease, there must be 

‘some act by which the defendant purposefully avails 
itself of the privilege of conducting activities within 
the forum state, thus invoking the benefits and protec- 
tions of its laws.’’ McKee Electric Co. v. Rauland- 
Borg Corp., 90 N.Y.2d 377, 382, 283 N.Y.S.2d 34, 229 
N.E.2d 604 (1967), quoting Ilanson v. Denckla, 357 U.S. 


235, 253 (1958). 


New York case law has made it quite clear that a non- 
resident does not invoke ‘‘the benefit and protections of its 
laws’’ merely by concluding a contract by mail with a New 


York resident. A leading case is Kramer vy. Vogl, 17 N.Y.2d 
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27, 267 N.Y.S.2d 900, 215 N.E.2d 159 (1966), an action for 
fraud by a New York distributor against an Austrian man- 
ufacturer. The distributorship agreement giving rise to 
the suit was arrived at orally in Paris and confirmed in a 
letter mailed from Austria to New York. All shipments 
from the manufacturer to the distributor were f.o.b. 
European ports. The New York Court of Appeals held 
unanimously that the defendant had not transacted busi- 


ness in New York. 


‘*The issue boils down to whether the phrase ‘trans- 
acts any business within the state’ covers the situation 
of a nonresident who never comes into New York State 
but who sells and sends goods into the State pursuant 
to an order sent from within the State. 


‘*Despite the comparative liberality with which w 
have construe’ the first paragraph of subdivision (a) 
of 302 we do not think that the facts displayed here 
show the case within that paragraph. The cause of 
action here sued upon cannot be said to have arisen out 
of any transaction of business in the State.’? Jd. at 
31-32, 267 N.Y.S.2d at 903, 904. 


In aceord with Kramer v. Vogl, supra, is McKee Elec 
tri Co Vv. Rauland Borg Corp., Supra, another action 
brought by a local distribrtor against a nonresident man- 


ufacturer. 


And in Agrashell, Inc. v. Bernard Sirotta Co , 044 F.2d 


583 (2d Cir. 1965), this Court, even assuming that CPLR 


302 was to be construed to its constitutional limit! stated 


\s this Court 


is noted in Galgay v. Bulletin ( 0., Supra at 


1066, later New York decisions have not construed CPLR 302 to its 
constitutional limit. Plaintiff's suppression of these qualifying remarks 


while using the Galgay case can only be viewed as deliberate 


that it failed to see in what material respect the third party 


defendant 


‘invoked the benefit and protection of New York law 


merely by negotiating and concluding good contracts 


through the mails and by telephone with persons 1 
siding in New York.’’ Id. at 587 


Plaintiff does not attempt to distinguish from thes« 
eases. but instead has relied on misleading if not irrelevant 
statements of fact. Plaintiff claims, for ex imple, that the 
Sublicense Agreement on which the present suit is based 
was ‘executed in the City and State of New York’’ (Brief 
at 4). Plaintiff has offered no support for this assertion 
and, in fact, his assé rtion is specifically contradicted by the 
supporting papers submitted with defendants’ original mo 
tion to dismiss (17a). As these papers show, the Sublicense 
Agreement was executed outside of New York, the last act 
of signing having taken place in Switzerland. Defendants 
thus did not transact any business in New York in relation 
to the contract in suit, either in person or through an 
‘‘agent.’? While plaintiff’s assignor did sign the contract 
in New York, this was not the defe ndants’ act, and it is well 
settled that a plaintiff may not rely on his own acts within 
the state to obta urisdiction. Haar v. Armendaris Corp., 
31 N.Y.2d 1040, 342 N.Y.S.2d 70, 294 N.E.2d 855 (1973), 
rev’g mem. 40 App. Div. 2d 769, 337 N.Y.S.2d 285 (1st 
Dep't 1972): Parke Bernet Galleries, Inc. v. Franklyn, su 
pra at 19 n.2, 308 N.Y.S.2d at 341-42 n.2, 206 N.K.2d at 
509 n.2. 


Plaintiff has insistently (Brief at 6-7, 8, 10) referred to 
the choice-of-law provision in the Sublicense Agreement, 


which states that the agreement is to be ‘‘construed’’ and 


‘governed’’ in accordance with Nv York law (39a). The 
relevance of this choice-of-law provision to the issues pre 


sented on this appeal is not readily understood, since it has 


been well established that such a provision does not confe1 


jurisdiction under CPLR 302(a)(1). Agrashell, Inc. v. 


v. Krakow, 295 F.Supp. 910, 918 (D.D.C. 1969). 


While plaintiff has cited® a number of cases purportedly 


ipholding jlong-arm jurisdiction, all of these cases ar 
readily distinguishable on their facts. Car-Freshner Corp. 
v. Broadway Manufacturing Co., supra, and Doumaiua 


Gurney, supra, were both tort actions in which personal 


jurisdiction was predicated on CPLR 302(a) (35), one of the 


‘tortious act’’ provisloi s of the New York long-armi stat 
ute. In each of the Impex, Longines and Uniroyal cases 
cited by the plaintiff, it appears that either the employees 


or the attorneys of the defendants were physically present 


in New York during negotiations of the contract in suit. 


In Margaret Watherston, Inc. v. Forman, supra, an a 
tion f payment for restoration work performed on a 


paint gv, the additional contact, no presen 


{ + 


here, was the 
defendants’ shipment of the painting to be restored into 
New York, where the work was done. Moreover, as the 
dissent points out, the fact that the court based jurisdic 
tion in part on the plaintiff's acts in the state raises a sub 


stantial doubt as to whether the holding of the case would 


6. Plaintiff's rit i f the logically distinct issues 
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be followed by the New York Court of Appeals. Cf. Haar 


v. Armendaris Corp., supra. 


Parke-Bernet Galleries, Inc. v. Franklyn, supra, ean 
only be described as being sui generis. There the nonresi- 
dent defendant participated in a New York auction by tele 
phone, using one of plaintiff’s employees as « ‘*hborrowed 


servant’? at the New York end. 


Finally, plaintiff insists that he is being *‘injured in 
New York’’ by the importation of watches into this State 
upon which royalties allegedly due have not been paid 
(Brief at 21). The short answer to this contention is that, 
since the plaintiff is suing in contract, the place of ‘‘injury’ 
is irrelevant to the question of personal jurisdiction. 
Stanat Manufacturing Co. v. Imperial Metal Finish 
supra at 795-96. In any event, O1 ega’s liability under the 
Sublicense Agreement was conditioned on the manufacture 
of watches covered by the patents and not on their sate 
(31a). Since any watches ‘‘manufactured’’ within the 
meaning of the agreement were manufactured in Switzer 
land, any ‘‘injury’’ in the sense of events giving rise to 


liability occurred there and not in New York. 


Nor does the fact that payments under the Sublicense 
Agreement may have been expected in New York make the 
det-ndants amenable to suit. As one New York court has 
noted, when presented with a similar fact situation: 

“The activity in which the defendants engaged in 
this jurisdiction ... was not of that special quality 

It should also be noted that defendant Omega is not required 


s in New York, 
» United States” 


by the Sublicense Agreement to make royalty payme 


but is merely required to make such payments “in U 


t nr 


ifficient to render them subject to personal jurisdic 
mn in this State. New York was not chosen as t 
place of payment ... to enable the defendants to avail 
this 


themselves of the privilege of doing business i 


State. The choice of New York as the place of pa) 


ment was to accommodate the payee... Commercial 


benefit did not accrue to the defendant by fixing th 
place of payment in New York, nor was the protection 
of cur laws bargained for.’ Wirt Py ny, Gor 
App. Div. 2d 373, 288 N.Y.S. 2d 377, 379 (1st Dep't 
1968). 

Federal courts have followed the principle set out in th 


Wirti decision: 


W je fail to see, on the facts alleged by Defend 
ant, in what material respect |defendant’s descendant 
invoked the benefits and protections of New York law 
by arranging a loan through the mails and by te lephone 
that the persons residing in New York and by agreeing 
to mail payments to New You ** Fran n National 


Bank v. Krakow, supra at 919 


In conclusion, plaintiff has failed to show that the de- 


fendants have invoked the benefits and protections of New 


York law in any respect in relation to the contract in suit. 


It 


is respectfully submitted, therefore, that the District 


Court correctly held that tie defendants have not ‘‘trans- 


acted business’ 


’in New York as it is defined by CPLR 302. 


The participation by defendant SSIH in New York 
negotiations in relation to a proposed substitute agree- 
ment did not constitute the transaction of business 
concerning the agreement in suit. 


By referring to SSIH’s participation in discussions, 
held in New York, concerning a possible Su itute license 
agreement (45a-46a) plainti{f impliedly argues that these 
discussions constitute the ‘‘transaction of business’ in re 
gard to the contract at s ut (Brief at 22) We fail to set 
any logical basis for such an assertior The New Yort 

gotiations took place in December 1972 (45a), more thar 


two years after the liability under the original contract al 


legedly began to accrue An action can hardly be said to 
‘“arise’’ from a transaction that id not even occurred 


when the action accrued. Further, the participant in these 


negotations was not Omega, the party to the original cor 
tract, but SSLH, a stranger to the contract. The fact that 
SSTH was seeking to substitute itself for Omega as . party 
to the contract negatives any possible inference that SSLH 


was acting as Omega’s ‘‘agent.’’ 


Even if Omega itself had participated in the negotia 
tions. and such negotiations had preceded the accrua! of 
this action, the result would be no different, for a similar 


situation was presented in McKee Electric Co. v. Rauland 
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ual even further 


Borg Corp., supra. In that case, a local distributor of 


sound equipment sued his [linois supplier for, iter alia, 
breach of the distributorship agreement. Although the pat 
ties transacted most of their business by mail, defendant o1 
one occasion sent two representatives into New York to 


help settle a disp ite between the plaintiff and several 


consulting engineers concerning specifications for sound 
systems. Both representatives participated i t hy 
conference th the plaintiff and others, while one of 
representall es Visite ) T he eng eering grou} 
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that the se acts did not col itu the trat iction Of bus 


There i o fixed standard by which to measure 
the minimal contacts required to sustain Jurisdiction 


the provisions of CPLR 302 (subd. [a], par. 1). 


However, it seenis to us the contacts here, rather thar 


Barnes d& Reinecke, 15 N.Y.2d 448, 261 N.Y.S.2d 8, 209 
N.B.2d 68, that jurisdiction of the New York Courts 
eannot be sustained. Otherwise, every col porati mn 
whose offies rs or sates pr rsonnel happen to pass the 
tere of day with a New York cust .mer in New York 
runs the risk of being subjected to the personal juris 


diction of our Courts.’’ Jd. at 381-82, 283 N.Y.S.2d at 


Here, too, the contacts with New York are so infinites 
imal that jucisdiction cannot be sustained. Not only did 
the transaction take place more than two years after the 
action arose, but the party to the transaction was not even 
the party to the original contract. Plaintiff’s contentions 


in this respect are thus wholly without substance. 


IV 


Neither of the defendants has consented to or con- 


ceded the jurisdiction of the court. 
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selves Lo the urisdiction of this court 


Moreover, even if the Jurisad ctional allegations o! 


action of business were conceded, which they are not, thes 


allegations only conce! he transaction of business with 
respect to the ma u The present ion having 
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tributorshop, ruth or { of th lictlo 
legations is irrelev: It should also be noted that tl 
complaint alles as an alternative basis ior personal juris 
diction, that the defendants transact business within the 
tate within the n ning of 15 U.S.C. 422. This provision, 
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litigatio1 l’nited States v. Burlinator Industr 


itl l 


of the 
Tn 247 F Supp. 185, 187 (S D.N.Y. 1965) The possibility 


that the def I dants Ila ne anit nabl to service of pre ess 


under 15 U.S.C, 622 is ir:. ‘evant. In an ordinary diversity 
ease, there is no ‘‘federal standard”’ for pers | jurisdic 
tion; amenability to suit is determined solely in accordance 


with the law of the state where the federal court sits. Ar 


rowsmith v. United Press International, 320 F.2d 219, 225 


1 Cir. 1960) 


base« | 
fers jurisdiction onl) 
therein. 


This action was properly removed from the state 
court in which it was originally brought. 


Plaintiff’s contention that this case should be remanded 
to the state cout is even less meritorious than his conten- 
tions concerning personal jurisdiction. Plaintiff does not 
deny that federal diversity jurisdiction exists in this case, 
as indeed he cannot. Each of the defendants is a Swiss 
corporation having its principal place of business in 
Switzerland. Plaintiff is a citizen of eicher New York or 
Texas, while plaintiff’s assignor is a New York corpora- 
tion having its principal place of business in New York. 
The amount in controversy, exclusive of interest and costs, 
is $300,000. All of the requirements both for original diver- 
sity jurisdiction under 28 U.S.C. 61882 and removal juris- 


diction undes 28 U.S.C. (1441 are clearly satisfied. 


Plaintiff continues to insist, however, that this action 
should have been remanded. The only case cited for this 
contention is Weinberg v. Colonu:l Williamsburg, Inc., 215 
F.Supp. 633 (E.D.N.Y. 1963), a case decided under the 
New York Civil Practice Act. There, Judge Zavatt ruled 
that the defendants were not subject to the personal juris 
diction of the federal ecurt and had not waived their juris- 
dictional objections in the federal court by removing the 
action from the «‘ate court. Nevertheless, the court re- 
manded the case ‘o the state court on the possibility the 
state court’s jurisdic! om may be broader, the basis for the 
District Court’s ¢ 1 ,ecture being ewwo New York cases, de- 


cided in 18°2 and 1910, which held that the filing of a re- 


moval petition constituted a general appearance waiving 


all jurisdictional objections. Jd. at 637, 641. 


It is clear, however, that whatever the New York law 
on waiver was when Weinberg was decided, a removal does 
not constitute a waiver un r the CPLR, which has since 
superseded the Civil Practice Act. Under the present law, 
a defendant may appear by serving an answer or a notice 
of appearance, making a corrective motion under CPLR 
3024, or making a motion to dismiss under CPLR 3211. 
CPLR 3220, 3024(¢), 3211(f). Having performed none of 
these acts up until the time of removal, the defendants can 
hardly be said to have appeared or to have waived jurisdic- 
tional objecticns in the New York action. Further, at least 
one federal court that has considered the matter has con- 
cluded that under the present CPLR, a removal does not 
waive jurisdictional objections under state law. Wurten- 
berger v. Cunard Line Ltd., 370 F.Supp. 342, 348 (S.D.N.Y. 
1974). Procedure after removal is, of course, governed by 
the Federal Rules of Civil Procedure, under which juris- 
dictional objections are preserved. Id., Fed. R. Civ. P. 


12(h)(1), 81(¢). 


Further evidence that the rule of the Weinberg case has 
not survived the enactment of the CPLR is provided by 
the many cases in this Circuit in which the defendants re- 
moved the action from the New York State Court and there- 
after successfully moved to dismiss for lack of jurisdiction. 
E.q., Friedr. Zoellner (New York) Corp. v. Tex Metals Co., 
supra; Chertok vy. Ethyl Corp. of Canada, 341 F.Supp. 1251 
(S.D.N.Y. 1972); A. M. Simon Co. v. Wiliam McWilliams 
Industries, Inc., 286 F.Supp. 564 (S.D.N.Y. 1968). If the 


Weinberg rule were still the law, remand would have been 
justified in any one of these cases. The failure of the plain- 
tiff in these cases even to suggest the applicability of the 
Weinberg rule strongly suggests that it is no longer the 
law. As Judge Neaher of the Eastern District of New York 
has recently noted, remand is a proper procedure only 
where the court lacks jurisdiction over the subject matter. 
Where the defect relates to jurisdiction over the person, as 
it does here, the proper remedy is dismissal. .linins v. Life 
Support Medical Equipment Corp., 373 F. Supp. 654, 656 
(E.D.N.Y. 1974). 


The assertion that there is a ‘‘distinet possibility’’ that 
the state court may be able to «xercise a ‘*broade1 reach”? 
of jurisdiction than the federal court (Brief at 22) simply 
does not conform to fact. Rule 4(e) of the Federal Rules 
of Civil Procedure, which took effect after the Weimberg 
decision, provides that federal process may be served on 
nonresidents in any manner authorized by rule or statute 
of the state in which the court sits. This rule may be re 
lied upon in either an original or a removed action. 28 
U.S.C. 61448. If there is any substance to plaintiff’s juris 
dictional contentions, then, he has ample opportunity to 


test them in the federal courts. 


Plaintiff seems to argue that, if the contract in suit is 
deemed to have been executed in New York, removal is im- 
proper (Brief at 22). The short answer to this . ontention 
is tha’ ‘he citizenship of a corporation, for the purpose of 
diversity jurisdiction, is determined solely by the state of 
incorporation or the state embracing the principal place of 


business, either of which is Switzerland in this ease. 28 


U.S.C. §1332(c). That a corporation may be ‘‘doing busi 
ness’’ or ‘‘transacting business’’ within the forum state 
is simply immaterial to the question of diversity of juris 
diction or right of removal. Nassau Sports v. Peters, 352 
F.Supp. 867, 870 (E.D.N.Y. 1972); Bartlett v. Hudson 
Hosve ry Co., 185 F.Supp. 1. 2 (B.D.N.Y. 1960). 


Plaintiff also appears to argue that the Sublicense 
Agreement’s choice-of-law provision bars removal of the 
present action (Brief at 25). Again, the position taken 
by the plaintiff is squarely contradicted by the law. Wiesen- 
berger Services, Inc. v. Re SPCiise Analysis Ct iD: 365 F. 
Supp. 258 (S.D.N.Y. 1973) ; Sears Roebuck & Co. v. Glenwal 
Co., 325 F.Supp. 86, 89 (S.D.N.Y. 1970), aff’d mem., 442 
F.2d 1350 (2d Cir. 1971). 


Finally, there is the residual implication from the tone 
of plaintiff’s brief that remand is somehow a discreticuary 
procedure and should be used to dispose of cases such as 
the present case that are, as plaintiff puts it, ‘‘above alla 
question of New York law.’’ We submit that the suggestion 
of a ‘‘discretionary’’ power to remand in this case has no 
legal basis whatever. The notion that the right to remove 
in a proper case is less than absolute has been emphatically 
rejected by every court that has considered the matter. 
E.a.. Rome rO NV, 17 E Im) ( rial Corp., 332 F.Sup} 523. 526 
(D.P.R. 1971); Zsbrandtsen Co. vy. District 2, Marine En- 
gineers Beneficial Association, 256 F.Supp. 68, 77 (E.D.NLY. 
1966) ; Silverstein v. Aetna Life Insurance Co., 16 F.Supp. 
404, 406 (N.D.N.Y. 1936). 


It is especially pertinent that in /sbrandtsen, supra, 


Judge Zavatt, who had decided the Ws 


nberg ease three 


9 
ob 


years earlier, specifically rejected plaintiff’s suggestion 


that there was a discretionary power to remand: 


‘‘The union urges the court to remand to the court, 
despite a finding that it has * ~isdiction. It advances a 
most unusual argument. It agrees that, regardless of 
the forum, federal law should and will be applied. See 
Textile Workers Union of America v. Lincoln Mills of 
Alabama, 353 U.S. 448, 77 S.Ct. 912, 1 L.Ed.2d 972 
(1957). It assumes that, despite a finding of federal 
court jurisdiction, this court has the diseretionary 
power to remand and reminds the court that, should if 
remand, its order would not be subject to review. 28 
U.8.C. £1447(d). What the union wants is an order 
of remand so as to ‘avoid the necessity for ultimate 
review and the possibility of reversal by the Circuit 
Court of Appeals were the court to deny the motion to 
remand.’ Having jurisdiction this court, in my view, 
has no diseretionary power to remand m a case suc h 
as this which does not call for the application of the 
doctrine of abstention.’’ Isbrandtsen, supra at 77 (em- 
phasis added). 


The abstention doctrine referred to by Judge Zavatt is a 
constitutional law doctrine under which federal courts, 
though having jurisdiction over a case involving both fed- 
eral questions and undecided questions of state law, initially 
refer such a case to the state courts for determination of 
the state law issues. England v. Louisiana State Board of 
Medical Examiners, 375 U.S. 411, 415-16 (1964). No such 
undecided questions of state law exists in the present case, 
nor have any constitutional issues been raised. Even if 
there were doubtful questions of state law in the present 
case, it would be inappropriate to invoke the abstention 


doctrine in a simple diversity case merely because some of 


( 
the state law questions ma be difficult Vorthe rn 
Peni y } \ | Bai Trust ¢ \ S lrack St 
Ine 25 F.Suy 651, 6535. (M.D. P 1971) 

Finally, it should b phasized th » general policy 
of strict constr on aga 1} rig ol ‘ oval justifies 
remand j the Cas i ) Thus, P r x Moo in his 
treatise discussion of this cautions vat “i]t th 
requirements of the statu et, the rial » re? ¢ 
thsolute.’’ 1A J. Moore, Federal Practice 0.157 [1.-3] at 36 


n. 30 (emphasis added). 


In corclusion, plaintiff hes failed to show either that all 
f the requirements for removal diversity jurisdictio: 


not been met or that some <trinsic consideration dictates 
i it i I 


remand to the state court. Plaintitf’s whole argument, in 


fact, seems to eenter a ound the assert that this Case is 


‘a question of New York law’’. Not only is this asser- 


tion completely irrelevant, but it impliedly questions the 


W 


ability of a federal court to apply the law of the state 
in which it sits. It is respectfully submitted that the District 


Court justifiabls re joe ted such a specious line of reasoning 


& . ? fe 4 


Conclusion 


It is our respectful submission that the decision of the 
District Court was correct and that plaintiff’s appeal is 
utterly without merit. Not only has plaintiff failed to 
prove that the defendants either are doing business in New 
York or have transacted business with respect to the con 
tract in suit, but he has also failed to demonstrate that he 
even understands the meaning of these terms. Plaintiff’s 
contentions in support of remand to the state court have 
been as vague and as specious as his contentions respecting 
personal jurisdiction. It is respectfully requested that the 
decision of the District Court dismissing the complaint be 


affirmed in all respects. 


Respectfully submitted, 


SHenreR & O’CONNOR 
Attorne y¥s for De fe ndants-A ppe Ie es 


Of Counsel: 
Henry L. SHENTER 
WituraMm A. KinnaMan, JR. 
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